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DEPARTMENT OF LABOR

Occupational Safety and Health Administration

29 CFR Parts 1904 and 1902

[Docket No. OSHA-2013-0023]

RIN 1218-AC49

Improve Tracking of Workplace Injuries and Ilinesses

AGENCY': Occupational Safety and Health Administration (OSHA), Labor.

ACTION: Final rule.

SUMMARY: OSHA is issuing a final rule to revise its Recording and Reporting Occupational
Injuries and IlInesses regulation. The final rule requires employers in certain industries to
electronically submit to OSHA injury and illness data that employers are already required to
keep under existing OSHA regulations. The frequency and content of these establishment-
specific submissions is set out in the final rule and is dependent on the size and industry of the
employer. OSHA intends to post the data from these submissions on a publicly accessible Web
site. OSHA does not intend to post any information on the Web site that could be used to identify
individual employees.

The final rule also amends OSHA’s recordkeeping regulation to update requirements on
how employers inform employees to report work-related injuries and illnesses to their employer.
The final rule requires employers to inform employees of their right to report work-related
injuries and illnesses free from retaliation; clarifies the existing implicit requirement that an

employer’s procedure for reporting work-related injuries and illnesses must be reasonable and
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not deter or discourage employees from reporting; and incorporates the existing statutory
prohibition on retaliating against employees for reporting work-related injuries or illnesses. The
final rule also amends OSHA’s existing recordkeeping regulation to clarify the rights of

employees and their representatives to access the injury and illness records.

DATES: This final rule becomes effective on January 1, 2017, except for 88 1904.35 and
1904.36, which become effective on [INSERT DATE 90 DAYS AFTER PUBLICATION IN
THE FEDERAL REGISTER]. Collections of information: There are collections of
information contained in this final rule (see Section XI, Office of Management and Budget
Review Under the Paperwork Reduction Act of 1995). Notwithstanding the general date of
applicability that applies to all other requirements contained in the final rule, affected parties do
not have to comply with the collections of information until the Department of Labor publishes a
separate document in the Federal Register announcing that the Office of Management and

Budget has approved them under the Paperwork Reduction Act.

ADDRESSES: In accordance with 28 U.S.C. 2112(a)(2), OSHA designates Ann Rosenthal,
Associate Solicitor of Labor for Occupational Safety and Health, Office of the Solicitor, Room
S-4004, U.S. Department of Labor, 200 Constitution Avenue, NW, Washington, DC 20210, to

receive petitions for review of the final rule.

FOR FURTHER INFORMATION CONTACT: For press inquiries: Frank Meilinger, OSHA,

Office of Communications, Room N-3647, U.S. Department of Labor, 200 Constitution Avenue,

NW, Washington, DC 20210; telephone (202) 693-1999; email: meilinger.francis2@dol.gov
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For general and technical information: Miriam Schoenbaum, OSHA, Office of Statistical

Analysis, Room N-3507, U.S. Department of Labor, 200 Constitution Avenue, NW,

Washington, DC 20210; telephone (202) 693-1841; email: schoenbaum.miriam@dol.gov

SUPPLEMENTARY INFORMATION:
I. Background

A. Table of Contents

The following table of contents identifies the major sections of the preamble to the final
rule revising OSHA’s Occupational Injury and Illness Recording and Reporting Requirements
regulation (Improving tracking of workplace injuries and illnesses):

I. Background
A. Table of Contents
B. References and Exhibits
C. Introduction
D. Regulatory History
I. Legal Authority
I11. Section 1904.41
A. Background
B. The Proposed Rule
C. Comments on the Proposed Rule
D. The Final Rule
IV. Section 1902.7 - State Plan Requirements
V. Section 1904.35 and Section 1904.36
A. Background
B. The Proposed Rule
C. The Final Rule
VI. Final Economic Analysis and Regulatory Flexibility Analysis
Introduction
Costs
Benefits
Economic Feasibility
Regulatory Flexibility Certification
VII. Unfunded Mandates
VIIIL. Federalism
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IX. State Plan States

X. Environmental Impact Assessment

XI. Office of Management and Budget Review Under the Paperwork Reduction Act of 1995
XII. Consultation and Coordination with Indian Tribal Governments

B. References and Exhibits

In this preamble, OSHA references documents in Docket No. OSHA-2013-0023, the
docket for this rulemaking. The docket is available at http://www.regulations.gov, the Federal
eRulemaking Portal.

References to documents in this rulemaking docket are given as “Ex.” followed by the
document number. The document number is the last sequence of numbers in the Document ID
Number on http://www.regulations.gov. For example, Ex. 1, the proposed rule, is Document 1D
Number OSHA-2013-0023-0001.

The exhibits in the docket, including public comments, supporting materials, meeting
transcripts, and other documents, are listed on http://www.regulations.gov. All exhibits are listed
in the docket index on http://www.regulations.gov. However, some exhibits (e.g., copyrighted
material) are not available to read or download from that web page. All materials in the docket
are available for inspection and copying at the OSHA Docket Office, Room N-2625, U.S.
Department of Labor, 200 Constitution Avenue, NW, Washington, DC 20210; telephone (202)
693-2350.

C. Introduction

OSHA’s regulation at 29 CFR part 1904 requires employers with more than 10
employees in most industries to keep records of occupational injuries and illnesses at their
establishments. Employers covered by these rules must record each recordable employee injury
and illness on an OSHA Form 300, which is the “Log of Work-Related Injuries and IlInesses,” or
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equivalent. Employers must also prepare a supplementary OSHA Form 301 “Injury and Illness
Incident Report” or equivalent that provides additional details about each case recorded on the
OSHA Form 300. Finally, at the end of each year, employers are required to prepare a summary
report of all injuries and illnesses on the OSHA Form 300A, which is the “Summary of Work-
Related Injuries and Illnesses,” and post the form in a visible location in the workplace.

This final rule amends OSHA’s recordkeeping regulations to add requirements for the
electronic submission of injury and illness information employers are already required to keep
under part 1904. First, the final rule requires establishments with 250 or more employees to
electronically submit information from their part 1904 recordkeeping forms (Forms 300, 300A,
and 301) to OSHA or OSHA’s designee on an annual basis. Second, the final rule requires
establishments with 20 or more employees, but fewer than 250 employees, in certain designated
industries, to electronically submit information from their part 1904 annual summary (Form
300A) to OSHA or OSHA’s designee on an annual basis. Third, the final rule requires, upon
notification, employers to electronically submit information from part 1904 recordkeeping forms
to OSHA or OSHA’s designee.

The electronic submission requirements in the final rule do not add to or change any
employer’s obligation to complete and retain injury and illness records under OSHA's
regulations for recording and reporting occupational injuries and illnesses. The final rule also
does not add to or change the recording criteria or definitions for these records.

OSHA intends to post the establishment-specific injury and illness data it collects under
this final rule on its public Web site at www.osha.gov. The publication of specific data fields will

be in part restricted by applicable federal law, including the Freedom of Information Act (FOIA),
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as well as specific provisions within part 1904. OSHA does not intend to post any information on
the Web site that could be used to identify individual employees.

Additionally, OSHA’s existing recordkeeping regulation requires employers to inform
employees about how to report occupational injuries and illnesses (29 CFR 1904.35(a), (b)). This
final rule amends OSHA’s recordkeeping regulations to require employers to inform employees
of their right to report work-related injuries and illnesses; clarifies the existing implicit
requirement that an employer’s procedure for reporting work-related injuries and illnesses must
be reasonable and not deter or discourage employees from reporting; and incorporates the
existing statutory prohibition on retaliating against employees for reporting work-related injuries
or illnesses.

OSHA estimates that this final rule will have economic costs of $15 million per year,
including $13.7 million per year to the private sector, with costs of $7.2 million per year for
electronic submission for affected establishments with 250 or more employees and $4.6 million
for electronic submission for affected establishments with 20 to 249 employees in designated
industries. With respect to the anti-discrimination requirements of this final rule, OSHA
estimates a first-year cost of $8.0 million and annualized costs of $0.9 million per year. When
fully implemented, the first-year economic cost for all provisions of the final rule is estimated at
$28 million. The rule will be phased in, which moves the annual cost for reporting case
characteristic data from OSHA Forms 300 and 301 by 33,000 establishments from 2017 to 2018.
This phase-in removes about $6.9 million from the first year costs, but those costs would

reappear in years two through 10.
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The Agency believes that the annual benefits, while unquantified, exceed the annual
costs. These benefits include better compliance with OSHA's statutory directive "to assure so far
as possible every working man and woman in the Nation safe and healthful working conditions
and to preserve our human resources” (29 U.S.C. 651(b)). They also include increased
prevention of workplace injuries and illnesses as a result of expanded access to timely,
establishment-specific injury/illness information by OSHA, employers, employees, employee
representatives, potential employees, customers, potential customers, and researchers. The
benefits of the final rule also include promotion of complete and accurate reporting of work-
related injuries and illnesses.

D. Requlatory History

OSHA'’s regulations on recording and reporting occupational injuries and illnesses (29
CFR part 1904) were first issued in 1971 (36 FR 12612, July 2, 1971). This regulation requires
the recording of work-related injuries and illnesses that involve death, loss of consciousness,
days away from work, restriction of work, transfer to another job, medical treatment other than
first aid, or diagnosis of a significant injury or illness by a physician or other licensed health care
professional (29 CFR 1904.7).

On December 28, 1982, OSHA amended these regulations to partially exempt
establishments in certain lower-hazard industries from the requirement to record occupational
injuries and illnesses (47 FR 57699). OSHA also amended the recordkeeping regulations in 1994
(Reporting fatalities and multiple hospitalization incidents to OSHA, 29 CFR 1904.39) and 1997

(Annual OSHA injury and illness survey of ten or more employers, 29 CFR 1904.41).
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In 2001, OSHA issued a final rule amending its requirements for the recording and
reporting of occupational injuries and illnesses (29 CFR parts 1904 and 1902), along with the
forms employers use to record those injuries and illnesses (66 FR 5916 (Jan. 19, 2001)). The
final rule also updated the list of industries that are partially exempt from recording occupational
injuries and illnesses. In 2014, OSHA again amended the part 1904 regulations to require
employers to report work-related fatalities, in-patient hospitalizations, amputations, and losses of
an eye to OSHA and to allow electronic reporting (79 FR 56130 (Sept. 18, 2014)). The final rule
also revised the list of industries that are partially exempt from recording occupational injuries
and illnesses.

On November 8, 2013, OSHA issued a proposed rule to amend its recordkeeping
regulations to add requirements for electronic submission of injury and illness information that
employers are already required to keep (78 FR 67254). In the preamble to the proposed rule,
OSHA explained that, consistent with applicable Federal law, such as FOIA and specific
provisions of part 1904, the Agency intended to post the recordkeeping data it collects on its
public Web site. A public meeting on the proposed rule was held on January 9-10, 2014. A
concern raised by many meeting participants was that the proposed electronic submission
requirement might create a motivation for employers to under-report injuries and illnesses. Some
participants also commented that some employers already discourage employees from reporting
injuries or illnesses by disciplining or taking other adverse action against employees who file
injury and illness reports. As a result, on August 14, 2014, OSHA issued a supplemental notice
to the proposed rule seeking comments on whether to amend the part 1904 regulations to prohibit

employers from taking adverse action against employees for reporting occupational injuries and
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illnesses. OSHA received 311 comments on the electronic submission section of the proposed
rule and 142 comments on the supplemental notice to the proposed rule. The comments for the
proposed rule and the supplemental notice to the proposed rule are addressed below.
1. Legal Authority

OSHA is issuing this final rule pursuant to authority expressly granted by sections 8 and
24 of the Occupational Safety and Health Act (the "OSH Act" or "Act") (29 U.S.C. 657, 673).
Section 8(c)(1) requires each employer to "make, keep and preserve, and make available to the
Secretary [of Labor] or the Secretary of Health and Human Services, such records regarding his
activities relating to this Act as the Secretary...may prescribe by regulation as necessary or
appropriate for the enforcement of this Act or for developing information regarding the causes
and prevention of occupational accidents and illnesses"” (29 U.S.C. 657(c)(1)). Section 8(c)(2)
directs the Secretary to prescribe regulations "requiring employers to maintain accurate records
of, and to make periodic reports on, work-related deaths, injuries and illnesses other than minor
injuries requiring only first aid treatment and which do not involve medical treatment, loss of
consciousness, restriction of work or motion, or transfer to another job" (29 U.S.C. 657(c)(2)).
Finally, section 8(g)(2) of the OSH Act broadly empowers the Secretary to "prescribe such rules
and regulations as he may deem necessary to carry out [his] responsibilities under this Act" (29
U.S.C. 657(g)(2)).

Section 24 of the OSH Act (29 U.S.C. 673) contains a similar grant of authority. This
section requires the Secretary to "develop and maintain an effective program of collection,
compilation, and analysis of occupational safety and health statistics™ and "compile accurate

statistics on work injuries and illnesses which shall include all disabling, serious, or significant
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injuries and illnesses . . ." (29 U.S.C. 673(a)). Section 24 also requires employers to “file such
reports with the Secretary as he shall prescribe by regulation” (29 U.S.C. 673(e)). These reports
are to be based on “the records made and kept pursuant to section 8(c) of this Act" (29 U.S.C.
673(e)).

Further support for the Secretary’s authority to require employers to keep and submit
records of work-related illnesses and injuries can be found in the Congressional Findings and
Purpose at the beginning of the OSH Act (29 U.S.C. 651). In this section, Congress declares the
overarching purpose of the Act to be "to assure so far as possible every working man and woman
in the Nation safe and healthful working conditions” (29 U.S.C. 651(b)). One of the ways in
which the Act is meant to achieve this goal is "by providing for appropriate reporting
procedures. . .[that] will help achieve the objectives of this Act and accurately describe the nature
of the occupational safety and health problem™ (29 U.S.C. 651(b)(12)).

The OSH Act authorizes the Secretary of Labor to issue two types of occupational safety
and health rules: standards and regulations. Standards, which are authorized by section 6 of the
Act, specify remedial measures to be taken to prevent and control employee exposure to
identified occupational hazards, while regulations are the means to effectuate other statutory
purposes, including the collection and dissemination of records of occupational injuries and
illnesses. For example, the OSHA requirements at 29 CFR 1910.95 are a “standard” because
they include remedial measures to address the specific and already identified hazard of employee
exposure to occupational noise. In contrast, a “regulation” is a purely administrative effort

designed to uncover violations of the Act and discover unknown dangers.
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Recordkeeping requirements promulgated under the Act are characterized as regulations
(see 29 U.S.C. 657 (using the term “regulations” to describe recordkeeping requirements)). Also,
courts of appeal have held that OSHA recordkeeping rules are regulations and not standards. See,

Workplace Health & Safety Council v. Reich, 56 F.3d 1465, 1468 (D.C. Cir. 1995) (citing

Louisiana Chemical Association v. Bingham, 657 F.2d 777, 781-82 (5th Cir. 1981); United

Steelworkers of America v. Auchter, 763 F.2d 728, 735 (3d Cir. 1985)). Standards aim to correct

particular identified workplace hazards, while regulations further the general enforcement and
detection purposes of the OSH Act. Id.

This final rule does not infringe on employers’ Fourth Amendment rights. The Fourth
Amendment protects against searches and seizures of private property by the government, but
only when a person has a “legitimate expectation of privacy” in the object of the search or

seizure (Rakas v. Illinois, 439 U.S. 128, 143-47 (1978)). There is little or no expectation of

privacy in records that are required by the government to be kept and made available (Free

Speech Coalition v. Holder, 729 F.Supp.2d 691, 747, 750-51 (E.D. Pa. 2010) (citing cases);

United States v. Miller, 425 U.S. 435, 442-43 (1976); cf. Shapiro v. United States, 335 U.S. 1, 33

(1948) (no Fifth Amendment interest in required records)). Accordingly, the Fourth Circuit held,

in McLaughlin v. A.B. Chance, that an employer has little expectation of privacy in the records

of occupational injuries and illnesses kept pursuant to OSHA regulations, and must disclose them
to the Agency on request (842 F.2d 724, 727-28 (4th Cir. 1988)).

Even if there were an expectation of privacy, the Fourth Amendment prohibits only

unreasonable intrusions by the government (Kentucky v. King, 131 S. Ct. 1849, 1856 (2011)).

The information submission requirement in this final rule is reasonable. The requirement serves a
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substantial government interest in the health and safety of workers, has a strong statutory basis,
and rests on reasonable, objective criteria for determining which employers must report

information to OSHA (see New York v. Burger, 482 U.S. 691, 702-703 (1987)).

OSHA notes that two courts have held, contrary to A.B. Chance, that the Fourth
Amendment requires prior judicial review of the reasonableness of an OSHA field inspector’s
demand for access to injury and illness logs before the Agency could issue a citation for denial of

access (McLaughlin v. Kings Island, 849 F.2d 990 (6th Cir. 1988); Brock v. Emerson Electric

Co., 834 F.2d 994 (11th Cir. 1987)). Those decisions are inapposite here. The courts based their
rulings on a concern that field enforcement staff had unbridled discretion to choose the
employers they would inspect and the circumstances in which they would demand access to

employer records. The Emerson Electric court specifically noted that in situations where

“businesses or individuals are required to report particular information to the government on a
regular basis[,] a uniform statutory or regulatory reporting requirement [would] satisf[y] the
Fourth Amendment concern regarding the potential for arbitrary invasions of privacy” (834 F.2d
at 997, fn.2). This final rule, like that hypothetical, establishes general reporting requirements
based on objective criteria and does not vest field staff with any discretion. The employers that
are required to report data, the information they must report, and the time when they must report
it are clearly identified in the text of the rule and in supplemental documents that will be
published pursuant to the Paperwork Reduction Act. The final rule is similar in these respects to
the existing regulation in 8 1904.41 that authorized reporting pursuant to the OSHA Data
Initiative and is reasonable under the Fourth Amendment (see 62 FR 6434, 6437-38 (Feb. 11,

1997) for a discussion of Fourth Amendment issues in the final rule on Reporting Occupational
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Injury and IlIness Data to OSHA). The existing regulation in § 1904.41 required employers who
received OSHA’s annual survey form to report the following information to OSHA for the year
described on the form: number of workers the employer employed, the number of hours the
employees worked, and the requested information from the records that the employers keep
under part 1904.

The Act’s various statutory grants of authority that address recordkeeping provide
authority for OSHA to prohibit employers from discouraging employee reports of injuries or
ilinesses. If employers may not discriminate against workers for reporting injuries or illnesses,
then discrimination will not occur to deter workers from reporting their injuries and illnesses,
and their employers’ records and reports may be more “accurate”, as required by sections 8 and
24 of the Act. Evidence in the administrative record establishes that some employers engage in
practices that discourage injury and illness reporting, and many commenters provided support for
OSHA'’s concern that the electronic submission requirements of this final rule and associated
posting of data could provide additional motivation for employers to discourage accurate
reporting of injuries and illnesses. Therefore, prohibiting employers from engaging in practices
that discourage their employees from reporting injuries or illnesses, including discharging or in
any manner discriminating against such employees, is “necessary to carry out” the recordkeeping
requirements of the Act (see 29 U.S.C. 657(9)(2)).

As noted by many commenters, section 11(c) of the Act already prohibits any person
from discharging or otherwise discriminating against any employee because that employee has
exercised any right under the Act (29 U.S.C. 660(c)(1)). Under this provision, an employee who

believes he or she has been discriminated against may file a complaint with OSHA, and if, after
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investigation, the Secretary has reasonable cause to believe that section 11(c) has been violated,
then the Secretary may file suit against the employer in U.S. District Court seeking “all
appropriate relief,” including reinstatement and back pay (29 U.S.C. 660(c)(2)). Discriminating
against an employee who reports a fatality, injury, or illness is a violation of section 11(c) (see
29 CFR 1904.36), so the conduct prohibited by § 1904.35(b)(1)(iv) of the final rule is already
proscribed by section 11(c).

The advantage of this new provision (8 1904.35(b)(1)(iv)) is that it provides OSHA with
additional enforcement tools to promote the accuracy and integrity of the injury and illness
records employers are required to keep under part 1904. For example, under section 11(c),
OSHA may not act against an employer unless an employee files a complaint. Under 8
1904.35(b)(1)(iv) of the final rule, OSHA will be able to cite an employer for taking adverse
action against an employee for reporting an injury or illness, even if the employee did not file a
complaint. Moreover, citations can result in orders requiring employers to abate violations,
which may be a more efficient tool to correct employer policies and practices than the remedies
authorized under section 11(c), which are often employee-specific.

The fact that section 11(c) already provides a remedy for retaliation does not preclude the
Secretary from implementing alternative remedies under the OSH Act. Where retaliation
threatens to undermine a program that Congress required the Secretary to adopt, the Secretary
may proscribe that retaliation through a regulatory provision unrelated to section 11(c). For
example, under the medical removal protection (MRP) provision of the lead standard, employers
are required to pay the salaries of workers who cannot work due to high blood lead levels (29

CFR 1910.1025(k); see United Steelworkers, AFL-CIO v. Marshall, 647 F.2d 1189, 1238 (D.C.
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Cir. 1980)). And it is well established that the Occupational Safety and Health Review
Commission may order employers to pay back pay as abatement for violations of the MRP

requirements (see United Steelworkers, AFL-CIO v. St. Joe Resources, 916 F.2d 294, 299 (5th

Cir. 1990); Dole v. East Penn Manufacturing Co., 894 F.2d 640, 646 (3d Cir. 1990)). If the

reason that an employer decided not to pay MRP benefits was to retaliate for an employee’s
exercise of a right under the Act, OSHA can still cite the employer and seek the benefits as
abatement, because payment of the benefits is important to vindicate the health interests
underlying MRP. The mere fact that section 11(c) provides one remedial process does not

require that OSHA treat the matter as an 11(c) case (see St. Joe Resources, 916 F.2d at 298

(stating that that 11(c) was not an exclusive remedy, because otherwise the remedial purposes of
MRP would be undermined)). This would also be the case under the final rule. If employers
reduce the accuracy of their injury and illness records by retaliating against employees who
report an injury or illness, then OSHA’s authority to collect accurate injury and illness records
allows OSHA to proscribe such conduct even if the conduct would also be proscribed by section
11(c).

I11.  Section 1904.41

A. Background

OSHA regulations at 29 CFR part 1904 currently require employers with more than 10
employees in most industries to keep records of work-related injuries and illnesses at their
establishments. Employers covered by these rules must prepare an injury and illness report for
each case (Form 301), compile a log of these cases (Form 300), and complete and post in the

workplace an annual summary of work-related injuries and illnesses (Form 300A).
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OSHA currently obtains the injury and illness data entered on the three recordkeeping
forms only through onsite inspections, which collect only the data from the individual
establishment being inspected, or by inclusion of an establishment in a survey pursuant to the

previous 29 CFR 1904.41, Annual OSHA injury and illness survey of ten or more employers.

From 1997 to 2012, OSHA used the authority in the previous 8 1904.41 to collect establishment-
specific injury and illness data through the OSHA Data Initiative (ODI). Through the ODI,
OSHA requested injury and illness data from approximately 80,000 larger establishments (20 or
more employees) in selected industries each year.

The ODI collected only the aggregate data from the 300A annual summary form, and the
data were not required to be submitted electronically. OSHA used the information obtained
through the ODI to identify and target the most hazardous worksites.

The Department of Labor also collects occupational injury and illness data through the
annual Survey of Occupational Injuries and llinesses (SOII), which is conducted by the Bureau

of Labor Statistics (BLS) pursuant to 29 CFR 1904.42, Requests from the Bureau of Labor

Statistics for data. The SOII provides annual rates and numbers of work-related injuries and

ilinesses, but BLS is prohibited from releasing establishment-specific data to OSHA or the
general public. The final rule does not affect the SOII.

OSHA'’s recordkeeping regulation currently covers more than 600,000 employers with
approximately 1,300,000 establishments. Although the OSH Act gives OSHA the authority to
require all employers covered by the Act to keep records of employee injuries and illnesses, two
classes of employers are partially-exempted from the recordkeeping requirements in part 1904.

First, as provided in § 1904.1, employers with 10 or fewer employees at all times during the
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previous calendar year are partially exempt from keeping OSHA injury and illness records.
Second, as provided in 8 1904.2, establishments in certain lower-hazard industries are also
partially exempt. Partially-exempt employers are not required to maintain OSHA injury and
illness records unless required to do so by OSHA under the previous § 1904.41 or by BLS under
§ 1904.42.

The records required by part 1904 provide important information to OSHA, as well as to
consultants in OSHA’s On-Site Consultation Program. However, OSHA enforcement programs
currently do not have access to the information in the records required by part 1904 unless the
establishment receives an onsite inspection from OSHA or is part of an OSHA annual survey
under the previous 8§ 1904.41. At the beginning of an inspection, an OSHA representative
reviews the establishment’s injury and illness records to help focus the inspection on the safety
and health hazards suggested by the records. (OSHA consultants conduct a similar review when
an establishment has requested a consultation.) OSHA has used establishment-specific injury and
illness information obtained through the ODI to help target the most hazardous worksites.

1. OSHA Data Initiative (ODI)

In the past, OSHA has used the authority in previous § 1904.41 to conduct injury and
illness surveys of employers through the ODI. The purpose of the ODI was to collect data on
injuries and acute illnesses attributable to work-related activities in private-sector industries from
approximately 80,000 establishments in selected high-hazard industries. The Agency used these
data to calculate establishment-specific injury/illness rates, and in combination with other data
sources, to target enforcement and compliance assistance activities. The ODI consisted of larger

establishments (20 or more employees) in the manufacturing industry and in an additional 70
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non-manufacturing industries. These are industries with historically high rates of occupational
injury and illness. Typically, there were over 180,000 unique establishments subject to
participation in the ODI. The ODI was designed so that each eligible establishment received the
ODI survey at least once every three-year cycle. In a given year, OSHA would send the ODI
survey to approximately 80,000 establishments (1.1 percent of all establishments nationwide),
which typically accounted for approximately 700,000 recordable injuries and illnesses (19
percent of injuries and illnesses recorded by employers nationwide).

The ODI survey collected the following data from the Form 300A (annual summary)

from each establishment:

e Number of cases (total number of deaths, total number of cases with days away from
work, total number of cases with job transfer or restrictions, and total number of other
recordable cases);

e Number of days (total number of days away from work and total number of days of
job transfer or restriction);

e Injury and illness types (total numbers of injuries, skin disorders, respiratory
conditions, poisonings, hearing loss, and all other illnesses);

e Establishment information (name, street address, industry description, SIC or NAICS
code, and employment information (annual average number of employees, and total
hours worked by all employees));

e Contact information (Company contact name, title, telephone number, and date).

Employers had the option of submitting their data on paper forms or electronically. OSHA then

calculated establishment-specific injury and illness rates and used the rates in its Site-Specific
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Targeting (SST) enforcement program and High Rate Letter outreach program. The Agency also
made the establishment-specific data available to the public through its Web site at
http://www.osha.gov/pls/odi/establishment_search.html and through President Obama’s Open
Government Initiative at Data.gov (http://www.data.gov/raw/1461).

2. BLS Survey of Occupational Injuries and lllnesses (SOII)

The primary purpose of the SOII is to provide annual information on the rates and
numbers of work-related non-fatal injuries and illnesses in the United States, and on how these
statistics vary by incident, industry, geography, occupation, and other characteristics. The
Confidential Information Protection and Statistical Efficiency Act of 2002 (Pub. Law 107-347,
Dec. 17, 2002) prohibits BLS from releasing establishment-specific data to the general public or
to OSHA.

Each year, BLS collects data from the three recordkeeping forms from a scientifically-
selected probability sample of about 230,000 establishments, covering nearly all private-sector
industries, as well as state and local government. Employers may submit their data on paper
forms or electronically. As stated above, the final rule will not affect the authority for the SOII.

3. OSHA Access to Establishment-Specific Injury and llIness Information

OSHA currently has only a limited ability to obtain part 1904 records, or the
establishment-specific injury and illness information included on these forms. Right now, OSHA
can access the information in three limited ways.

First, OSHA is able to obtain establishment-specific injury and illness information from
employers through workplace inspections. OSHA inspectors examine all records kept under part

1904, including detailed information about specified injuries and illnesses. However, each year,
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OSHA inspects only a small percentage of all establishments subject to OSHA authority. For
example, in Fiscal Year 2014, OSHA and its state partners inspected approximately 1 percent of
establishments under OSHA authority (approximately 83,000 inspections, out of approximately 8
million total establishments). As a result, the Agency is not able to compile a comprehensive and
timely database of establishment-specific injury/illness information from inspection activities.

Second, OSHA has been able to obtain establishment-specific injury and illness
information from employers through the ODI. However, because the ODI collected only
summary data from the Form 300A, it did not enable OSHA to identify specific hazards or
problems in establishments included in the ODI. In addition, the data were not timely. The
injury/illness information in each year’s Site-Specific Targeting Program came from the previous
year’s ODI, which collected injury/illness data from the year before that. As a result, OSHA’s
site-specific targeting typically was based on injury/illness data that were two or three years old.
Additionally, the group of 80,000 establishments in a given year’s ODI was a very small fraction
of establishments subject to OSHA oversight.

Finally, OSHA is able to obtain limited establishment-specific injury and illness

information from employers through 29 CFR 1904.39, Reporting fatalities, hospitalizations,

amputations, and losses of an evye as a result of work-related incidents to OSHA. OSHA's current

regulation requires employers to report work-related fatalities to OSHA within 8 hours of the
event. The regulation also requires employers to report work-related in-patient hospitalizations,
amputations, and losses of an eye to OSHA within 24 hours of the event. These most severe
workplace injuries and illnesses are fortunately rare. OSHA receives fewer than 2,000

establishment-specific reports of fatalities each year. From January 1, 2015, to April 10, 2015,
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OSHA had received roughly 2,270 reports of single in-patient hospitalizations, 750 reports of
amputations, and 4 reports of a loss of an eye. These fatality/severe injury reports do not include
the establishment’s injury and illness records unless OSHA also collects these records during a
subsequent inspection.

Given the above, OSHA currently obtains limited establishment-specific injury and
iliness information from an establishment in a particular year only if the establishment was
inspected or was part of the ODI.

As noted above, OSHA does obtain aggregate information from the injury and illness
records collected through the BLS SOII. SOII data have a time lag of almost a year, with data for
a given year not available until November of the following year.

d. Benefits of Electronic Data Collection

The main purpose of this section of the final rule is to prevent worker injuries and
ilinesses through the collection and use of timely, establishment-specific injury and illness data.
With the information obtained through this final rule, employers, employees, employee
representatives, the government, and researchers may be better able to identify and mitigate
workplace hazards and thereby prevent worker injuries and illnesses.

This final rule will support OSHA’s statutory directive to “assure so far as possible every
working man and woman in the Nation safe and healthful working conditions and to preserve our
human resources” (29 U.S.C. 651(b)) “by providing for appropriate reporting procedures with
respect to occupational safety and health which procedures will help achieve the objectives of
this Act and accurately describe the nature of the occupational safety and health problem” (29

U.S.C. 651(b)(12)).
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The importance of this rule in preventing worker injuries and illnesses can be understood
in the context of workplace safety and health in the United States today. The number of workers
injured or made ill on the job remains unacceptably high. According to the SOII, each year
employees experience more than 3 million serious (requiring more than first aid) injuries and
ilinesses at work, and this number is widely recognized to be an undercount of the actual number
of occupational injuries and illnesses that occur annually. As described above, OSHA currently
has very limited information about the injury/illness risk facing workers in specific
establishments, and this final rule increases the agency’s ability to target those workplaces where
workers are at greatest risk. However, even with improved targeting, OSHA Compliance Safety
and Health Officers can inspect only a small proportion of the nation’s workplaces each year,
and it would take many decades to inspect each covered workplace in the nation even once. As a
result, to reduce worker injuries and illnesses, it is of great importance for OSHA to increase its
impact on the many thousands of establishments where workers are being injured or made ill but
which OSHA does not have the resources to inspect. The final rule may accomplish this, through
application of advances made in the field of behavioral economics in understanding and
influencing decision-making in order to prevent worker injuries and illnesses. Specifically, the
final rule recognizes that public disclosure of data can be a powerful tool in changing behavior.
In this case, the objective of disclosure of data on injuries and illnesses is to encourage
employers to abate hazards and thereby prevent injuries and illnesses, so that the employer’s
establishment can be seen by members of the public, including investors and job seekers, as one

in which the risk to workers’ safety and health is low.
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OSHA believes that disclosure of and public access to these data will (using the word
commonly used in the behavioral sciences literature) “nudge” some employers to abate hazards
and thereby prevent workplace injuries and illnesses, without OSHA having to conduct onsite

inspections (see the book Nudge: Improving Decisions About Health, Wealth, and Happiness, by

Richard H. Thaler and Cass R. Sunstein (Penguin Books, 2009)).

The application of behavioral science insights to the prevention injuries and illnesses is
consistent with Executive Order 13707 “Using Behavioral Insights to Better Serve the American
People,” which states, “(a) Executive departments and agencies (agencies) are encouraged to (i)
identify policies, programs, and operations where applying behavioral science insights may yield
substantial improvements in public welfare, program outcomes, and program cost effectiveness.”

This approach is also consistent with other Administration policies, including:

e Executive Order 13563, which states, “Where relevant, feasible, and consistent with
regulatory objectives, and to the extent permitted by law, each agency shall identify and
consider regulatory approaches that reduce burdens and maintain flexibility and freedom
of choice for the public. These approaches include warnings, appropriate default rules,
and disclosure requirements as well as provision of information to the public in a form
that is clear and intelligible.”

e The September 8, 2011 memorandum from Cass R. Sunstein, Administrator of the Office
of Information and Regulatory Affairs, entitled “Informing Consumers through Smart
Disclosure”, which provides guidance to agencies on how to promote smart disclosure,
defined as “the timely release of complex information and data in standardized, machine

readable formats in ways that enable consumers to make informed decisions.”
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In addition, the rule is consistent with President Obama’s Open Government Initiative. In
his Memorandum on Transparency and Open Government, issued on January 21, 2009, President
Obama instructed the Director of the Office of Management and Budget (OMB) to issue an Open
Government Directive. On December 8, 2009, OMB issued a Memorandum for the Heads of
Executive Departments and Agencies, Open Government Directive, which requires federal
agencies to take steps to “expand access to information by making it available online in open
formats.” The Directive also states that the “presumption shall be in favor of openness (to the
extent permitted by law and subject to valid privacy, confidentiality, security, or other
restrictions).” In addition, the Directive states that “agencies should proactively use modern
technology to disseminate useful information, rather than waiting for specific requests under
FOIA.”

A requirement for the electronic submission of recordkeeping data will help OSHA
encourage employers to prevent worker injuries and illnesses by greatly expanding OSHA’s
access to the establishment-specific information employers are already required to record under
part 1904. As described in the previous section, OSHA currently does not have systematic access
to this information. OSHA has limited access to establishment-specific injury and illness
information in a particular year. Typically, OSHA only had access if the establishment was
inspected or was part of an OSHA injury and illness survey. In addition, the injury and illness
data collected through the ODI were summary data only and not timely.

The final rule’s provisions requiring regular electronic submission of injury and illness
data will allow OSHA to obtain a much larger data set of more timely, establishment-specific

information about injuries and illnesses in the workplace. This information will help OSHA use
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its enforcement and compliance assistance resources more effectively by enabling OSHA to
identify the workplaces where workers are at greatest risk.

For example, OSHA will be better able to identify small and medium-sized employers
who report high overall injury/illness rates for referral to OSHA’s free on-site consultation
program. OSHA could also send hazard-specific educational materials to employers who report
high rates of injuries or illnesses related to those hazards, or letters notifying employers that their
reported injury/illness rates were higher than the industry-wide rates. A recent evaluation by Abt
Associates of OSHA’s practice of sending referral letters to high-hazard employers identified by
OSHA through the ODI confirmed the value of these letters in increasing the number of
workplaces requesting a consultation visit (Ex. 1833). OSHA has also found that such high-rate
notification letters were associated with a 5 percent decrease in lost workday injuries and
illnesses in the following three years. In addition, OSHA will be able to use the information to
identify emerging hazards, support an Agency response, and reach out to employers whose
workplaces might include those hazards.

The final rule will also allow OSHA to more effectively target its enforcement resources
to establishments with high rates or numbers of workplaces injuries and illnesses, and better
evaluate its interventions. Prior to 1997, OSHA randomly selected establishments in hazardous
industries for inspection. This targeting system was based on aggregated industry data.
Relatively safe workplaces in high-rate industries were selected for inspection as well as
workplaces that were experiencing high rates of injuries and illnesses. In 1997, OSHA changed
its method of targeting general-industry establishments for programmed inspections. The Agency

began using establishment-specific injury and illness data collected through the OSHA Data
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Initiative (ODI) to identify and target for inspection individual establishments that were
experiencing high rates of injury and illness. OSHA’s Site-Specific Targeting (SST) program has
been OSHA’s main programmed inspection plan for non-construction workplaces from 1997
through 2014. OSHA intends to use the data collected under this final rule in the same manner
for targeting inspections. This rule greatly expands the number and scope of establishments that
will provide the Agency with their injury and illness data. As a result, the Agency will be able to
focus its inspection resources on a wider population of establishments. The data collection will
also enable the Agency to focus its Emphasis Program inspections on establishments with high
injury and illness rates, as it did for the National Emphasis Program (NEP) addressing hazards in
Nursing Homes (see CPL 03-00-016, April 5, 2012).

The new collection will provide establishment-specific injury and illness data for
analyses that are not currently possible with the data sets from inspections, the ODI, and
reporting of fatalities and severe injuries. For example, OSHA could analyze the data collected
under this system to answer the following questions:

1. Within a given industry, what are the characteristics of establishments with the highest
injury or illness rates (for example, size or geographic location)?

2. Within a given industry, what are the relationships between an establishment's injury and
iliness data and data from other agencies or departments, such as the Wage and Hour
Division, the Environmental Protection Agency, or the Equal Employment Opportunities
Commission?

3. Within a given industry, what are the characteristics of establishments with the lowest

injury or illness rates?
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4. What are the changes in types and rates of injuries and illnesses in a particular industry
over time?

Furthermore, without access to establishment-specific injury and illness data, OSHA has
had great difficulty evaluating the effectiveness of its enforcement and compliance assistance
activities. Having these data will enable OSHA to conduct rigorous evaluations of different types
of programs, initiatives, and interventions in different industries and geographic areas, enabling
the agency to become more effective and efficient. For example, OSHA believes that some
employers who have not been inspected, but who learn about the results (include monetary
penalties) of certain OSHA’s inspections in the same industry or geographic area, may
voluntarily abate hazards out of concern that they will be the target of a future inspection. Access
to these data will allow OSHA to compare injuries and illnesses at non-inspected establishments
in the same industry or geographic areas as the inspected ones.

Publication of worker injury and illness data will encourage employers to prevent injuries
and illnesses among their employees through several mechanisms:

First, the online posting of establishment-specific injury and illness information will
encourage employers to improve workplace safety and health to support their reputations as good
places to work or do business with. Many corporations now voluntarily report their worker injury
and illness rates in annual “Sustainability Reports”, in order to show investors, stakeholders, and
the public that they are committed to positive social values, including workplace safety and
health. Public access to these data will help address a well-known information problem present

in all voluntary reporting initiatives: voluntary disclosure tends to lead those with the worst

Page 27



records to underreport outcomes. By requiring complete, accurate reporting, interested parties
will be able to gauge the full range of injury and illness outcomes.

Second, these data will be useful to employers who want to use benchmarking to improve
their own safety and health performance. Under OSHA’s current recordkeeping regulation,
employers have access only to their own data, aggregate injury/illness data in the SOII, historic
summary data from establishments in the ODI, and other severe injury/illness event reports.
Using data collected under this final rule, employers can compare injury and illness rates at their
establishments to those at comparable establishments, and set workplace safety/health goals
benchmarked to the establishments they consider most comparable.

Third, online availability of establishment-specific injury and illness information will
allow employees to compare their own workplaces to the safest workplaces in their industries.
Further, while the current access provisions of the part 1904 regulation provide employees the
right to access the information on the part 1904 recordkeeping forms, evidence shows that few
employees exercise this right. During 2,836 inspections conducted by OSHA between 1996 and
2011 to assess the injury and illness recordkeeping practices of employers, 2,599 of the
recordkeepers interviewed (92 percent) indicated that employees never requested access to the
records required under part 1904. OSHA believes that employees in establishments with 250 or
more employees will access and make use of the data more frequently when the case-specific
information is available without having to request the information from their employers.
Uninhibited access to the information will allow employees in these establishments to better
identify hazards within their own workplace and to take actions to have the hazards abated. In

addition, if employees preferentially choose employment at the safest workplaces in their
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industries, then employers may take steps to improve workplace safety and health (preventing
injuries and illnesses from occurring) in order to attract and retain employees.

Fourth, access to these data will improve the workings of the labor market by providing
more complete information to job seekers, and, as a result, encourage employers to abate hazards
in order to attract more desirable employees. Potential employees currently have access only to
the limited injury/illness information currently available to the public, as discussed above. Injury
and illness data for the vast majority of establishments are not publicly available. Using data
newly accessible under this final rule, potential employees could examine the injury and illness
records of establishments where they are interested in working, to help them make a more
informed decision about a future place of employment. This would also encourage employers
with more hazardous workplaces in a given industry to make improvements in workplace safety
and health to prevent injuries and illnesses from occurring, because potential employees,
especially the ones whose skills are most in demand, might be reluctant to work at more
hazardous establishments. In addition, this would help address a problem of information
asymmetry in the labor market, where the businesses with the greatest problems have the lowest
incentive to self-disclose.

Fifth, access to data will permit investors to identify investment opportunities in firms
with low injury and illness rates. If investors believe that firms that have low rates outperform
firms with higher rates, presumably because the low-rate firms are better managed, and they
preferentially invest in firms with low rates, then employers may take steps to improve
workplace safety and health and prevent injuries and illnesses from occurring in order to attract

investment.
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Sixth, using data collected under this final rule, members of the public will be able to
make more informed decisions about current and potential places with which to conduct
business. For example, potential customers might choose to patronize only the businesses in a
given industry with the lowest injury/illness rates. This is not possible at present because, as
noted above, the general public has access only to very limited injury and illness data. Such
decisions by customers would also encourage establishments with higher injury/illness rates in a
given industry to improve workplace safety in order to become more attractive to potential
customers.

Finally, in large construction contracts, particularly those involving work contracted for
by state and local governments, preference is often given to subcontractors with lower injury and
ilness rates. In some cases, employers with rates above a certain level are not eligible for the
contract work. Public disclosure of employers’ injury and illness rates will be to enable corporate
and individual customers to consider these rates in the selection of vendors and contractors.
These data will also be useful to people who believe that low injury rates are correlated with high
production quality, and who therefore prefer to purchase products made by manufacturers with
low injury rates (Paul S. Adler, 1997) (Ex. 1832).

Disclosure of and access to injury and illness data have the potential to improve research
on the distribution and determinants of workplace injuries and illnesses, and therefore to prevent
workplace injuries and illnesses from occurring. Like the general public, researchers currently
have access only to the limited injury/illness data described above. Using data collected under
this final rule, researchers might identify previously unrecognized patterns of injuries and

illnesses across establishments where workers are exposed to similar hazards. Such research
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would be especially useful in identifying hazards that result in a small number of injuries or
illnesses in each establishment but a large number overall, due to a wide distribution of those
hazards in a particular area, industry, or establishment type. Data made available under this final
rule may also allow researchers to identify patterns of injuries or illnesses that are masked by the
aggregation of injury/illness data in the SOII.

The availability of establishment-specific injury and illness data will also be of great use
to county, state and territorial Departments of Health and other public institutions charged with
injury and illness surveillance. In particular, aggregation of establishment-specific injury and
iliness reports and rates from similar establishments will facilitate identification of newly-
emerging hazards that would not easily be identified without linkage to specific industries or
occupations. There are currently no comparable data sets available, and these public health
surveillance programs must primarily rely on reporting of cases seen by medical practitioners,
any one of whom would rarely see enough cases to identify an occupational etiology.

Workplace safety and health professionals might use data published under this final rule
to identify establishments whose injury/illness records suggest that the establishments would
benefit from their services. In general, online access to this large database of injury and illness
information will support the development of innovative ideas for improving workplace safety
and health, and will allow everyone with a stake in workplace safety and health to participate in
improving occupational safety and health.

Furthermore, because the data will be publicly available, industries, trade associations,
unions, and other groups representing employers and workers will be able to evaluate the

effectiveness of privately-initiated injury and illness prevention initiatives that affect groups of
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establishments. In addition, linking these data with data residing in other administrative data sets
will enable researchers to conduct rigorous studies that will increase our understanding of injury
causation, prevention, and consequences. For example, by combining these data with data
collected in the Annual Survey of Manufactures (conducted by the United States Census
Bureau), it will be possible to examine the impact of a range of management practices on injury
and illness rates, as well as the impact of injury and illness rates on the financial status of
employers.

Finally, public access to these data will enable developers of software and smartphone
applications to develop tools that facilitate use of these data by employers, workers, researchers,
consumers and others. Examples of this in other areas is the use of OSHA and Wage and Hour
Division violation information in the “Eat/Shop/Sleep” smartphone application and, in public
transit, the wide-scale private development of applications for real-time information on bus and
subway arrivals using public information.

This final rule will also improve the accuracy of the recorded data. Section 1904.32
already requires company executives subject to part 1904 requirements to certify that they have
examined the annual summary (Form 300A) and that they reasonably believe, based on their
knowledge of the process by which the information was recorded, that the annual summary is
correct and complete. OSHA recognizes that most employers are diligent in complying with this
requirement. However, a minority of employers is less diligent; in recent years, one-third or
more of violations of §1904.32, and up to one-tenth of all recordkeeping (part 1904) violations,
have involved this certification requirement. It is OSHA's belief that, if this minority of

employers knows that their data must be submitted to the Agency and may also be examined by
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members of the public, then they will pay more attention to the requirements of part 1904, which
could lead both to improvements in the quality and accuracy of the information and to better
compliance with §1904.32.

Finally, the National Advisory Committee on Occupational Safety and Health
(NACOSH), composed of representatives of employers, workers, and the public, has expressed
its support of the efforts of OSHA in consultation with NIOSH to modernize the system for
collection of injury and illness data to assure that it is timely, complete, and accurate, as well as
both accessible and useful to employers, employees, responsible government agencies, and
members of the public.

e. Publication of Electronic Data

As discussed above, OSHA intends to make the data it collects public. As discussed
below, the publication of specific data elements will in part be restricted by applicable federal
law, including provisions under the Freedom of Information Act (FOIA), as well as specific
provisions within part 1904. OSHA will make the following data from the various forms
available in a searchable online database:

Form 300A (Annual Summary Form) — All collected data fields will be made available. In the

past, OSHA has collected these data under the ODI and during OSHA workplace inspections and
released them in response to FOIA requests. The annual summary form is also posted at
workplaces under §1904.32(a)(4) and (b)(5). OSHA currently posts establishment-specific injury
and illness rates calculated from the data collected through the ODI on OSHA’s public Web site
at http://www.osha.gov/pls/odi/establishment_search.html. The 300A annual summary does not

contain any personally-identifiable information.
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Form 300 (the Log) — All collected data fields on the 300 Log will generally be made available

on the Web site. Employee names will not be collected. OSHA occasionally collects these data
during inspections as part of the enforcement case file. OSHA generally releases these data in
response to FOIA requests. Also, § 1904.29(b)(10) prohibits release of employees’ names and
personal identifiers contained in the forms to individuals other than the government, employees,
former employees, and authorized representatives. OSHA does not currently conduct a
systematic collection of the information on the 300 Log.

Form 301 (Incident Report) — All collected data fields on the right-hand side of the form (Fields

10 through 18) will generally be made available. The Agency currently occasionally collects the
form for enforcement case files. OSHA generally releases these data in response to FOIA
requests. Section 1904.35(b)(2)(v)(B) prohibits employers from releasing the information in
Fields 1 through 9 (the left-hand side of the form) to individuals other than the employee or
former employee who suffered the injury or illness and his or her personal representatives.
Similarly, OSHA will not publish establishment-specific data from the left side of Form 301.
OSHA does not release data from Fields 1 through 9 in response to FOIA requests. The Agency
does not currently conduct a systematic collection of the information on the Form 301. However,
the Agency does review the entire Form 301 during some workplace inspections and
occasionally collects the form for inclusion in the enforcement case file. Note that OSHA will
not collect or publish Field 1 (employee name), Field 2 (employee address), Field 6 (name of
treating physician or health care provider), or Field 7 (name and address of non-workplace

treating facility).
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While OSHA intends to make the information described above generally available, the
Agency also wishes to emphasize that it does not intend to release personally identifiable
information included on the forms. For example, in some cases, information entered in Column F
(Describe injury or illness, parts of body affected, and object/substance that directly injured or
made person ill) of the 300 Log contains personally-identifiable information, such as an
employee’s name or Social Security Number. As a result, OSHA plans to review the information
submitted by employers for personally-identifiable information. As part of this review, the
Agency will use software that will search for and de-identify personally identifiable information
before OSHA posts the data.

It should also be noted that other federal agencies post establishment-specific health and
safety data with personal identifiers, including names. For example, the Mine Safety and Health
Administration (MSHA) publishes information gathered during the agency’s investigations of
fatal accidents. MSHA'’s Preliminary Report of Accident, Form 7000-13, provides information
on fatal accidents including the employee’s name, age, and a description of the accident. MSHA
also publishes the written Accident Investigation Report, which details the nature and causes of
the accident and includes the names of other employees involved in the fatal incident.

The Federal Railroad Administration (FRA) posts Accident Investigation Reports filed by
railroad carriers under 49 U.S.C. 20901 or made by the Secretary of Transportation under 49
U.S.C. 20902; in the case of highway-rail grade crossing incidents, these reports include

personally identifiable information (age and gender of the person(s) in the struck vehicle).
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Finally, the Federal Aviation Administration (FAA) posts National Transportation Safety
Board (NTSB) reports about aviation accidents. These reports include personally identifiable
information about employees, including job history and medical information.

B. The Proposed Rule

The proposed rule would have amended OSHA's existing recordkeeping regulation at §
1904.41 to add three new electronic reporting requirements. First, OSHA would have required
establishments that are required to keep injury and illness records under part 1904, and had 250
or more employees in the previous calendar year, to electronically submit information from these

records to OSHA or OSHA’s designee, on a quarterly basis (proposed 81904.41(a)(1)—

Quarterly electronic submission of part 1904 records by establishments with 250 or more

employees).

Second, OSHA would have required establishments that are required to keep injury and
illness records under part 1904, had 20 or more employees in the previous calendar year, and are
in certain designated industries, to electronically submit the information from the OSHA annual
summary form (Form 300A) to OSHA or OSHA’s designee, on an annual basis (proposed

81904.41(a)(2)—Annual electronic submission of OSHA annual summary form (Form 300A) by

establishments with 20 or more employees in designated industries). This second submission

requirement would have replaced OSHA’s annual illness and injury survey, authorized by the
then-current version of 29 CFR 1904.41.
Third, OSHA would have required all employers who receive notification from OSHA to

electronically submit specified information from their part 1904 injury and illness records to
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OSHA or OSHA’s designee (proposed 81904.41(a)(3)—Electronic submission of part 1904

records upon notification).

As previously discussed, in addition to the new requirements for electronic submission of
part 1904 data, the preamble to the proposed rule stated that OSHA intended to make the
collected data public in order to make the data useful to employers, employees, and the public in
dealing with safety and health issues. OSHA also stated in the preamble to the proposed rule that
the publication of specific data elements would have been restricted in part by provisions under
the Freedom of Information Act (FOIA) and the Privacy Act, as well as specific provisions
within part 1904. OSHA proposed to make the following data from the various forms available
in a searchable online database:

Form 300A—All fields could have been made available. Form 300A does not contain any
personally identifiable information.

Form 300 (the Log)—All fields could have been made available except for Column B

(the employee’s name).

Form 301 (Incident Report)—All fields on the right-hand side of the form (Fields 10

through 18) could typically have been made available.

C. Comments on the Proposed Rule

There were many comments supporting the proposed rule. Many commenters commented
that the collection of recordkeeping data would allow OSHA to improve workplace safety and
health and prevent injuries and illnesses. Other commenters commented that publication of
information provided by the electronic submission of recordkeeping data from covered

establishments would allow employers, employees, researchers, unions, safety and health
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professionals, and the public to improve workplace safety and health. There were also comments
that the proposed rule was consistent with the actions of other federal and state agencies, which
already require the submission of health and safety data.

However, many commenters also raised potential concerns about the proposed rule.
Some commenters expressed concerns about the implications of the publication of safety and
health data for employee privacy. There were also comments about the implications of the
proposed rule for employer privacy, especially with regard to confidential commercial
information. Other commenters commented that OSHA underestimated the cost to businesses of
implementing the proposed rule, especially the proposed requirement that would have required
large establishments to submit data on a quarterly basis. In addition, some commenters
commented that the data provided to OSHA and to the public as a result of this rule would not be
beneficial.

OSHA addresses all of the issues raised by commenters below.

Alternatives Included in the Proposed Rule

In the preamble to the proposed rule, in addition to providing proposed regulatory text,
OSHA stated that it was considering several alternatives. [78 FR 67263-65270]. OSHA
requested comment on the following regulatory alternatives.

Alternative A — Monthly Submission Under Proposed §1904.41(a)(1)

In Alternative A, OSHA considered requiring monthly submission instead of quarterly
submission from establishments with 250 or more employees.
However, almost all commenters opposed this alternative. Several commenters expressed

concerns about the burdens of monthly submission on employers (Exs. 1211, 1112). Several

Page 38



commenters also expressed concerns about the effects of monthly submission on data quality
(Exs. 1211, 1385, 1397). Other commenters commented that monthly reporting would not
provide much, if any, benefit over quarterly reporting (Exs. 1384, 1391).

Ashok Chandran provided the only comment in support of this alternative. He
commented that “[m]ore frequent reporting will actually prevent distortion, as fewer reports
would increase the chance of a limited sample misrepresenting the conditions of an
establishment. So long as OSHA does not use reports in isolation to trigger investigation, this
risk is low” (Ex. 1393).

OSHA agrees with commenters who stated that monthly reporting would increase the
burden on employers and could result in the submission of less accurate recordkeeping data.
Given the potential extra burden without an added benefit, OSHA has decided not to adopt
Alternative A from the proposed rule. As explained below, the final rule requires annual
electronic submission of part 1904 records by establishments with 250 or more employees.

Alternative B — Annual Submission Under Proposed §1904.41(a)(1)

In Alternative B, OSHA considered requiring annual submission for establishments with
250 or more employees instead of quarterly submission.

Most commenters supported Alternative B, on grounds that annual reporting would
provide better-quality, more useful data and would be less burdensome for both employers and
OSHA.

Commenters provided various reasons to support the idea that annual reporting would
provide better-quality data. First, some commenters commented that one quarter is too short a

period of time to generate meaningful data (Exs. 0258, 1338, 1385, 1399, 1413). For example,
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the American Meat Institute commented that “breaking the data into quarterly ‘bites’ will
produce numbers with no comparative value...In fact, it is more likely to generate misleading,
incorrect information because injury and illness incidents typically occur on a much more
random basis than is reflected in what would amount to three-month ‘snapshots’” (Ex. 0258).

Second, some commenters commented that quarterly reporting was more likely to lead to
underreporting. The Allied Universal Corporation commented that “[w]ith quarterly reporting,
employers are unlikely to record close cases because, in many instances, striking them later may
be impossible as the information has already been reported and posted publicly by OSHA.
Rather than assume such an additional burden, employers will likely err on the side of not
recording those incidents where in doubt” (Ex. 1192). The American Chemistry Council, the
Association of Energy Service Companies (AESC), and the International Association of
Amusement Parks and Attractions (IAAPA) provided similar comments (Exs. 1092, 1323,
1427).

Third, several commenters commented that quarterly reporting would not provide enough
time for employers to complete cases and catch data mistakes (Exs. 0035, 0247, 1110, 1206,
1214, 1339, 1379, 1385, 1389, 1399, 1405, 1406). For example, the Glass Packaging Institute
commented that “[t]he data is not static but will be a moving data set and consequently of little
value for evaluation or decisions. Cases are added, deleted, change with time as information and
cases and/or treatment improve or worsen” (Ex. 1405).

ORCHSE Strategies, LLC commented that “[employers] also review the data at the end
of the year to insure its accuracy before it is included in company reports or submitted to OSHA

